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§21.40

Benefits Administration of the Depart-
ment of Veterans Affairs, or to a De-
partment of Veterans Affairs coun-
seling psychologist performing the du-
ties of a vocational rehabilitation spe-
cialist.

(Authority: 38 U.S.C. 3118(¢c))

(38) School, educational institution, in-
stitution. These terms means any public
or private school, secondary school, vo-
cational school, correspondence school,
business school, junior college, teach-
ers’ college, college, normal school,
professional school, university, or sci-
entific or technical institution, or
other institution furnishing education
for adults.

(Authority: 38 U.S.C. 3452(¢c))

(4) Training establishment. This term
means any establishment providing ap-
prentice or other training on the job,
including those under the supervision
of a college or university or any State
department of education, or any State
apprenticeship agency, or any State
board of vocational education, or any
joint apprenticeship committee, or the
Bureau of Apprenticeship and Training
established in accordance with 29
U.S.C. Chapter 4C, or any agency of the
Federal Government authorized to su-
pervise such training.

(Authority: 38 U.S.C. 3452(e))

(6) Rehabilitation facility. This term
means a distinct organizational entity,
either separate or within a larger
insititution or agency, which provides
goal-oriented comprehensive and co-
ordinated services to individuals de-
signed to evaluate and minimize the
handicapping effects of physical, men-
tal, social and vocational disadvan-
tages, and to effect a realization of the
individual’s potential.

(Authority: 38 U.S.C. 3115(a))

(6) Workshop. This term means a
charitable organization or institution,
conducted not for profit, but for the
purpose of carrying out an organized
program of evaluation and rehabilita-
tion for handicapped workers and/or for
providing such individuals with remu-
nerative employment and other occu-
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pational rehabilitative activity of an
educational or therapeutic nature.

(Authority: 38 U.S.C. 3115(a))

(T) Vocational rehabilitation counselor.
Unless otherwise stated, the term voca-
tional rehabilitation counselor refers
to a vocational rehabilitation coun-
selor in the Vocational Rehabilitation
and Employment Division in the Vet-
erans Benefits Administration, Depart-
ment of Veterans Affairs.

(Authority: 38 U.S.C. 3118(c))

[49 FR 40814, Oct. 18, 1984; 50 FR 9622, Mar. 11,
1985, as amended at 53 FR 50956, Dec. 19, 1988;
62 FR 17707, Apr. 11, 1997]

BASIC ENTITLEMENT

§21.40 Basic entitlement.

A veteran or serviceperson shall be
entitled to a program of rehabilitation
services under 38 U.S.C. chapter 31 if
all of the following conditions are met:

(a) Service-connected disability. (1) The
veteran has a service-connected dis-
ability of 20 percent or more which is,
or but for the receipt of retired pay
would be, compensable under 38 U.S.C.
chapter 11, and which was incurred or
aggravated in service on or after Sep-
tember 16, 1940; or

(2) A serviceperson is hospitalized for
a service-connected disability in a hos-
pital over which the Secretary con-
cerned has charge pending discharge or
release from active military, naval or
air service and is suffering from a dis-
ability which will likely be compen-
sable at a rate of 20 percent or more
under 38 U.S.C. Chapter 11; or

(3) A veteran or serviceperson, as de-
scribed in paragraphs (a)(1) and (2) of
this section, has a service-connected
disability which is compensable or is
likely to be compensable at less than 20
percent, if the individual filed an origi-
nal application for Chapter 31 before
November 1, 1990.

(b) Employment handicap. The veteran
or serviceperson is determined to be in
need of rehabilitation to overcome an
employment handicap.

(Authority: 38 U.S.C. 3102, Pub. L. 101-508)
[56 FR 15836, Apr. 18, 1991]
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PERIODS OF ELIGIBILITY

§21.41 Basic period of eligibility.

A veteran having basic entitlement
may be provided a program of rehabili-
tative services during the twelve-year
period following discharge. The begin-
ning date of the twelve-year period is
the day of the veteran’s discharge or
release from his or her last period of
active military, naval, or air service
and the ending date is twelve years
from the discharge or release date, un-
less the beginning date is deferred or
the ending date is deferred or extended
as provided in §§21.42, 21.44, and 21.45.

(Authority: 38 U.S.C. 3103)

[49 FR 40814, Oct. 18, 1984; 50 FR 9622, Mar. 11,
1985]

§21.42 Basic period of eligibility de-
ferred.

The basic twelve-year period of eligi-
bility does not begin to run if the vet-
eran was prevented from beginning or
continuing a vocational rehabilitation
program for one of the following rea-
sons:

(a) Qualifying compensable service-con-
nected disability established. The basic
twelve-year period shall not begin to
run until the veteran establishes the
existence of a compensable service-con-
nected disability described in §21.40(a).
When the veteran establishes the exist-
ence of a compensable service-con-
nected disability described in §21.40(a),
the basic twelve-year period begins on
the day the Department of Veterans
Affairs notifies the veteran of this. The
ending date is twelve years from the
beginning date.

(Authority: 38 U.S.C. 3103(b)(3), Pub. L. 101-
508)

(b) Character of discharge. (1) The
basic twelve-year period of eligibility
shall not begin to run during any pe-
riod when the veteran had not met the
requirement of a discharge or release
from the active military, naval or air
services under conditions other than
dishonorable before:

(i) The discharge or release was
changed by appropriate authority, or

(ii) The Department of Veterans Af-
fairs determines that the discharge or

§21.42

release was under conditions other
than dishonorable.

(2) The basic twelve-year period shall
not begin to run during any period in
which the veteran’s discharge or dis-
missal was considered a bar to benefits
by the Department of Veterans Affairs,
before this bar is removed by the De-
partment of Veterans Affairs.

(3) When there is a change in the
character of discharge or dismissal
under paragraph (b) (1) or (2) of this
section the beginning date of the basic
twelve-year period of eligibility is the
effective date of the change. Deter-
mination of character of discharge and
change in the character of discharge
shall be made under the provisions of
§3.12. The ending date is twelve years
from the beginning date.

(Authority: 38 U.S.C. 3103(b)(2))

(c) Medical condition prevents initiation
or continuation. (1) The basic 12-year pe-
riod of eligibility shall not begin to run
or continue to run during any period of
30 days or more in which the veteran’s
participation in vocational rehabilita-
tion is infeasible because of the vet-
eran’s medical condition, which condi-
tion may include the disabling effects
of chronic alcoholism, subject to para-
graph (c)(b) of this section. The 12-year
period shall begin or resume when it is
feasible for the veteran to participate
in a vocational rehabilitation program,
as that term is defined in §21.35.

(2) The term disabling effects of chron-
ic alcoholism means alcohol-induced
physical or mental disorders or both,
such as habitual intoxication, with-
drawal, delirium, amnesia, dementia,
and other like manifestations of chron-
ic alcoholism which, in the particular
case:

(i) Have been medically diagnosed as
manifestations of alcohol dependency
or chronic alcohol abuse; and

(ii) Are determined to have prevented
commencement or completion of the
affected individual’s rehabilitation pro-
gram.

(3) A diagnosis of alcoholism, chronic
alcoholism, alcohol dependency, chron-
ic alcohol abuse, etc., in and of itself,
does not satisfy the definition of dis-
abling effects of chronic alcoholism.
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